IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

September 2002 Term

FILED RELEASED
November 27, 2002 November 27, 2002
RORY L. PERRY Il, CLERK No. 30411 RORY L. PERRY II, CLERK
SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
OF WEST VIRGINIA OF WEST VIRGINIA

REBECCA LYNN C,,
Plaintiff Below, Appdlant,

MICHAEL JOSEPH B.,
Defendant Below, Appellee.

Appeal from the Circuit Court of Ohio County
Honorable Ronald E. Wilson, Judge
Civil Action No. 88-C-734

AFFIRMED

Submitted: November 6, 2002
Filed: November 27, 2002

David C. White, Exq. Christopher P. Riley, Esq.
L aw Offices of Bailey, Riley, Buch
Neiswonger and White & Harman, L.C.
Moundsville, West Virginia Whedling, West Virginia
Attorney for the Appdlant Attorney for the Appellee

CHIEF JUSTICE DAVISddivered the Opinion of the Court.

JUSTICES STARCHER AND ALBRIGHT dissent and reserve the right to file dissenting
opinions.



SYLLABUSBY THE COURT

1. “ A motiontovacateajudgment madepursuanttoRule60(b), W.Va. R.C.
P.,isaddressed tothesound discretion of the court and thecourt’ sruling on suchmotionwill
not bedisturbed on appeal unlessthereisashowing of anabuseof suchdiscretion.” Syllabus

point 5, Toler v. Shelton, 157 W. Va. 778, 204 S.E.2d 85 (1974).

2. “ Appeal of thedenial of aRule60(b) motion bringsto considerationfor
review only theorder of denial itself and not the substance supporting theunderlying judgment
nor thefinal judgment order.” Syllabuspoint 3, Toler v. Shelton, 157W.Va. 778,204 S.E.2d

85 (1974).

3. A final order terminating parental rights completely severs the
parent-childrelationship,and deprivesthecourt of theauthority toimposeapost-termination
award of child support ontheparent whoserightshavebeenterminated. However, termination
of parental rightsdoesnot depriveacourt of jurisdictionto enforce payment of child support

that accrued before the obligor’ s parental rights were terminated.



Davis, Chief Justice:

Theappellant and plaintiff below, RebeccalL ynn C![hereinafter referredtoas
“Ms.C."],appealsfromanorder entered July 2,2001, by theCircuit Court of Ohio County.
Inthat order, thecircuit court upheldaprior agreement between M s. C. and Michael Joseph
B.[hereinafter referredtoas” Mr. B.”], theappel |eehereinand defendant bel ow, whereby Mr.
B. agreed to make a lump sum child support payment to Ms. C. in exchange for his
relinquishment of all parental rightsinandtotheparties’ child. Onappeal tothisCourt, Ms.
C. contends that a change of circumstances involving the child’s health necessitates a
modificationof theparties’ prior agreement and an award of additional child support. Upon
areview of theparties’ briefs, therecord submitted for appellate consideration, andtheparties

arguments, we affirm the decision of the Circuit Court of Ohio County.

IMr.B.movedthisCourttodenominatethe parties by their initialsin light of
the sensitive nature of the facts involved in this proceeding. We granted the motion.
Therefore, we adhere to the practice wefollow insimilar caseswhereinitis necessary to
protect the privacy of the partiesinvolved. See, e.g.,InreEmilyB.,208 W.Va. 325,329n.1,
540 S.E.2d 542, 546 n.1 (2000); Inre Michael Ray T., 206 W. Va. 434, 437 n.1, 525 S.E.2d
315, 318 n.1 (1999); Sate ex rel. Diva P. v. Kaufman, 200 W. Va. 555, 559 n.2, 490 S.E.2d
642, 646 n.2 (1997).



l.
FACTUAL AND PROCEDURAL HISTORY

During itsconsideration of thismaitter, the circuit court found the following
facts. Ms. C. and Mr. B. had aromantic relationship, which ended shortly before Ms. C.
discovered that she was pregnant with the parties’ child. Prior to the child’ sbirth, Ms. C.
discussedwith her attorney an arrangement whereby Mr. B. woul d pay aset amount of child
support andrelinquish hisparental rightstothechild. AlthoughMs. C.’ scounsel subsequently
communicated thisproposal to counsel for Mr. B., thebirth of theparties’ childonMay 27,
1988, foreclosed further discussions. Thereafter, on October 12, 1988, Ms. C. instituted a
paternity action seekingtoestablishthat Mr.B.wasthefather of Ms.C.’ schildandtoobtain

an award of child support.

Following hearings before the family law master? and the receipt of his
recommended decision, thecircuit court entered orderson January 17,1990, and April 11,
1990, determining Mr. B. to be the father of Ms. C.’ s child; awarding custody to Ms. C,;
extending visitation rightsto Mr. B.; imposing joint liability onMs.C.and Mr. B.for the

child’ smedical expenses; and granting child supporttoMs. C. By subsequent order entered

’TheWest Virginial egidaturehasabolished theofficeof family law master and
replaced it with thejudicial officeof family courtjudge. SeeW.Va Code § 51-2A-1, et seq.
To maintain consistency with the proceedings underlying this appeal, however, we will
continue to use the phrase “family law master.”
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June 7, 1990, the circuit court modified the amount of its prior award of child support.?

In the months after the court’ s June order, Ms. C.and Mr. B. resumed their
earlier negotiationsregarding asettlement toinvolvealump sum payment of child support by
Mr.B.,andhisrelinquishment of all parental rightstotheparties’ child. Asaresultof Ms.C.
not being represented by counsel at thattime, Mr. B.” sattorney declinedto assisthimwiththe
drafting of such anagreement. By letter dated August 28, 1990[ hereinafter referredto asthe
“letter agreement”], Mr. B. memorialized the parties’ arrangement, in pertinent part, as
follows:

| [Mr. B.] will pay you [Ms. C.] thetotal
amount of Thirty Five Thousand Dollars
($35,000.00) for all past and futuresupport of [the
parties’ child], as well as all past and future
medical expenses for you and [the child]. . ..

3Under theJune7 order, thecircuit court modified theamount of itsprior award
of child support as follows:

1. That[Mr.B.] isresponsiblefor child support at therate
of Three Hundred Dollars ($300) from and after June 1, 1988.

2. That[Ms. C.] isgranted adecretal judgmentinthesum
of Seven Thousand TwoHundred Dollarsfor child supportfrom
June 1, 1988 to May 31, 1990.

3. That [Mr. B.] isresponsible to pay the sum of One
Thousand FiveHundred Forty-one DollarsThirty-eight Cents
($1,541.38) for child birth costs as previously ordered by the
Family Law Master[.]



I will relinquish any custodial or parental right to [the
child], including any rights of visitation.

| will agreetoexecuteall necessary formsrelinquishing
any custodial or parental right to [the child] necessary for any

future adoption purposes. Theformalsowill providethat [the
child’ s] name can be changed or adopted without further notice.

To the extent that this agreement must be approved by
JudgeBroadwater, | will assumeall feesand expensesassociated
with obtaining the consent.

If thisletter containsour compl eteunderstanding, please

signyour nameat theend of thisletter and | will attempt to obtain
all necessary consents from the court.

Upon Ms. C.’s acquiescence to the terms of the letter agreement, Mr. B.
petitioned the circuit court to approve the parties letter agreement. By order entered
November 14,1990, thecircuit court determinedtheparties’ |etter agreementtobe*fair and
reasonabl e, andinthebestinterestsof theplaintiff [Ms. C.] and[theparties child], andunder

the circumstances, ratif[ied] and approve][d] the letter agreement dated August 28, 1990.” 4

“Inaccordancewiththisdecision, thecircuit court madethefollowing pertinent
rulings:

(1) Judgmentishereby enteredinfavor of [Ms. C.] inthe
amount of Thirty-Five Thousand Dollars ($35,000.00)
representing all past and future support of [theparties child], as
well asall past and future medical expensesfor[Ms.C]...and
[the child]. ...

(continued...)



Itisundisputedthat Mr.B. madetherequisite paymentsto Ms. C.inaccordance
with the letter agreement and court order. Further, there is no dispute that Mr. B.
correspondingly has foregone any attempt to contact, communicate, or otherwise form a

relationship with the parties’ child.

OnOctober 24,1994, Ms. C.’ schild (andformer child of Mr. B.) wasdiagnosed
with Typel, Brittle Juvenile Diabetes. Therecord indicatesthe childisgenerally in good
healthandisactive. Thetreatment of the child’ smedical condition requiresregular blood

sugar testing andinsulinshots,aswell asquarterly physician’ sappoi ntmentsand | aboratory

4(...continued)

It is further, ORDERED that based upon said L etter
Agreement,whichishereby ratified and approved, the petitioner
[Mr.B.] befoundtohaverelinquished any and all custodial and
parental rightsin and to [the parties’ child] and that thisorder
shall be sufficient evidence of that relinquishment and may be
utilized by the plaintiff [Ms. C.] in any future adoption
proceedingsasacompl eterelinquishment by thenatural father
[Mr. B.] of any parental rights that he may havein [the child].
Itisfurther,

ORDERED that any future proceedingsdesignedtoeither
changethenameof [thechild] or to adopt [thechild] may proceed
and occur without any future noticeto [Mr. B.].

It is further, ORDERED that the decretal judgment
containedintheorder of June7, 1990, beand thesameishereby
held for naught andthe petitioner rel eased from any obligation
thereunder(| .]



tests. Theapproximatecost for such careis$218.85 per month, andisnot coveredby Ms.C.’s
medi cal insurancefor thechild. Presumably asaresult of theseexpenses, Ms. C., onFebruary
26, 1996, petitioned thecircuit court to set asideitsearlier ratification of the parties’ letter
agreement insofar asitterminated Mr. B.’ sobligationto pay child support> Mr. B. responded

by filing a motion to dismiss Ms. C.’ s petition.

Thefamily law master took evidence on both motions. A decisionwasfiledby
thefamily law master recommending Ms. C.’s motion be denied and Mr. B.” smotion be
granted. Ms. C. objectedtothefamily law master’ srecommendation. Thecircuit court, by
order entered July 2,2001, adopted therecommendation of thefamily law master. Fromthis

order of the circuit court, Ms. C. appealsto this Court.

.
STANDARD OF REVIEW
Thecircuit court characterized Ms. C.’ smotion as seeking relief under Rule
60(b) of theWestVirginiaRulesof Civil Procedure. Wehaveheldthat “[a] motiontovacate
ajudgment madepursuanttoRule60(b), W.Va R. C. P.,isaddressedtothesound discretion
of thecourt andthecourt’ sruling onsuch motionwill not bedisturbed on appeal unlessthere

iIsashowing of an abuse of such discretion.” Syl. pt.5,Toler v. Shelton, 157 W.Va. 778,204

®Inher petition,Ms. C. did not challenge, or request modificationof, Mr.B.’s
relinquishment of his parental rights and the ratification thereof by the circuit court.
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S.E.2d85(1974). Wefurther held in Syllabus point 3 of Toler that “ [a] ppeal of thedenial of
aRule60(b) motion bringsto considerationfor review only theorder of denial itself and not
thesubstance supporting theunderlying judgment nor thefinal judgment order.” 157W.Va.

778, 204 S.E.2d 85.

Insofar asthecircuit court’ sorder denyingMs. C.” sRule60(b) motion adopted
therecommendation of thefamily law master, our review isal soguided by Syllabuspoint 1
of Burnsdev. Burnside, 194 W. Va. 263, 460 S.E.2d 264 (1995), whereweheld,inpart, that:

I nreviewing challengestofindingsmadeby
afamily law master that also were adopted by a
circuit court,athree-pronged standardof reviewis
applied. Under these circumstances, afinal . ..
order is reviewed under an abuse of discretion
standard; the underlying factual findings are
reviewed under aclearly erroneousstandard; and
questionsof law and statutory interpretationsare
subject to ade novoreview.
See also Stephen L.H. v. Sherry L.H., 195 W. Va. 384, 393 n.11, 465 S.E.2d 841, 850 n.11
(1995) (“Inreviewing thedecisionsof thecircuit court [reviewing afamily law master’s
recommended order], thescopeof thisCourt’ sreviewisrdatively narrow. Our roleislimited
toconsideringerrorsof law and making certain that thecircuit court adhered toitsstatutory

standard of review of factual determinations, thatis, whether thefamily law master’ sfindings

are supported by substantial evidence and consistent with the law.”).



DISCUSSION
Theprimary issuepresented by theinstant appeal iswhether Ms. C. established
grounds to require Mr. B. to pay additional child support, after his parental rights were
terminated. Thecircuitcourt’ sorder set out numeroussubstantiveand procedural reasonsto
deny therelief sought by Ms. C. However, weneed addressonly oneof thereasonsgiven by
thecircuit court in order for usto disposeof thiscase. Thecircuit court foundthat it did not

have continuing jurisdiction to award additional child support in this case. We agree.®

Asageneral matter, acircuit court “isvested with continuing jurisdiction to
modifyitsoriginal order regarding child support...,asthecircumstancesof thepartiesor the
welfareof thechildrenmay require.” Carterv. Carter,198W.Va.171,177n.10,479S.E.2d
681,687 n.10(1996). SeeW.Va.Code§48-11-105 (2001) (Supp. 2002). The decisions of
thisCourt that haverecognized acircuit court’ s continuing jurisdiction to modify achild

supportorder haveprimarily beeninthecontext of aparent whose parentd righthad not been

*Thecircuit court alsoconcluded, and weagree, that M's. C. wasnot entitledto
relief becauseshefailedtotimely fileher Rule60(b)(1) motion. Under theversion of Rule
60(b) that wasinplace when Ms. C. filed her motion, shehad only eight monthsto bringthe
motion after thefinal judgment wasentered. Cf.W.Va. R.Civ.P.60(b)(1) (extending, under
current versionof rule, timewithinwhichaggrieved party must filemotionwithinoneyear).
Inthis case, Ms. C. filed her Rule 60(b)(1) motion six years after the entry of judgment of
whichshecomplains. It goeswithout saying, then, that M s. C’ suntimely motion precludesher
from seeking the relief she desires. See State ex rel. West Virginia Dep’t of Health &
Human Res. v. Snclair, 210 W. Va. 354, 362, 557 S.E.2d 761, 769 (2001) (Davis, J.,
dissenting) (“Wehaveprevioudly recognizedthat ‘ ingeneral, thelaw ministerstothevigilant,
not to those who sleep on their rights.” Satev. LaRock, 196 W. Va. 294, 316, 470 S.E.2d
613, 635 (1996).”).



terminated. Wehavenever squarely addressed theissueof acircuit court’ sauthority toaward
additional child support after an obligor’ sparental rightshavebeenterminated’ Theresolution
of thisissue, however,wasalluded toindictaby thisCourt inInre Edward B., 210 W. Va

621, 558 S.E.2d 620 (2001).

One of the issues in Edward B. involved the circuit court’s termination of
parental rightsof amother and putativefather. ThisCourt reversedthelower court’ srulingas
itrelated tothemother and remanded the casefor further consideration. Indoing so, the Court
notedindictathat “[i]f the[mother’ s] rightsarenot terminated after consideration onremand,
adoptionisnolonger anissue, andthe[ mother’ s] rightsto receive support fromthenatural
father would be negated by termination of thefather’ sparental rights.” EdwardB.,210W.V a.

at 636 n.24, 558 S.E.2d at 635 n.24.

Edward B. alluded to, in dicta, what appears to be the position taken by a
maj ority of courtsaddressingtheissue. That is,amajority of courtshaveheldthat “anorder
terminating parental rightscompl etely severstheparent-childrelationship and deprivesthe

court of theauthority to make an award of child support.” County of Venturav. Gonzales106

"Thiscaseconcernsonly theissueof thetermination of parental rights. Wedo
not addresstheissueof theeffect of anadoption of achild asit relatesto post-adoption child
support. SeeW.Va.Code§48-22-703(a) (2001) (Repl.Vol.2001) (“Upontheentry of such
order of adoption, any person previously entitledto parental rights. . . shall bedivested of all
obligations in respect to the said adopted child[.]”).
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Cal. Rptr. 2d 461, 462 (2001). See Erwin v. Luna, 443 So0.2d 1242, 1244 (Ala. Civ. App.
1983); InreBruceR, 662 A.2d 107, 111 (Conn. 1995); Ponton v. Tabares, 711 So. 2d 125,
126 (Fla. Ct. App. 1998); Department of Human Res. v. Ammons, 426 S.E.2d 901, 902
(Ga. Ct. App. 1993); Kansas ex rel. Sec'y of Soc. & Rehab. Servs. v. Clear, 804 P.2d 961,
966 (Kan. 1991); Mauk v. Mauk, 873 S\W.2d 213, 216 (Ky. Ct. App. 1994); Louisana v.
Smith, 571 So. 2d 746, 748 (La. Ct. App. 1990); In re Estateof Braa, 452 N.W.2d 686, 688
(Minn. 1990); Schleisman v. Schleisman, 989 S.W.2d 664, 671 (Mo. Ct. App. 1999); Nevada
v. Vine, 662 P.2d 295, 297-98 (Nev. 1983); Gabrid v. Gabriel, 519 N.W.2d 293, 295 (N.D.
1994); Inre Scheehle, 730 N.E.2d 472, 475 (Ohio Ct. App. 1999); Kauffman v. Truett, 771
A.2d 36, 39 (Pa. 2001); Coffey v. Vasquez, 350 S.E.2d 396, 398 (S.C. App. 1986); Estesv.
Albers, 504 N.W.2d 607, 608 (S.D. 1993); Swatev. Swate, 72 S.W.3d 763, 771(Tex.Ct. App.
2002); Virginia ex rel. Spotsylvania County Dep't of Soc. Servs. v. Fletcher, 562 S.E.2d
327,329 (Va. Ct. App. 2002); In re Dependency of G.C.B., 870 P.2d 1037, 1042 n.6 (Wash.
Ct. App. 1994). But see Evink v. Evink, 542 N.W.2d 328, 331 (Mich. Ct. App. 1996)
(concludingthat child support obligation continuesafter parental rightshavebeen terminated);

Rhode Island v. Fritz, 801 A.2d 679, 685 (R.I. 2002) (same).

Themajority ruleispremised uponthereality that “ termination of parental rights
isacomplete severance of all tiesbetween the child and parent so asto render them *legal
strangerg[.]’” Virginia ex rel. Spotsylvania County Dep't of Soc. Servs. v. Fletcher, 562

S.E.2d 327,329 (Va. Ct. App. 2002). Consequently, “[b]ecauseaparty whoseparental rights
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have been terminated isa‘legal stranger’ tothe child, that parent no longer has a duty to
supportthechild.” Fletcher,562 S.E.2dat 329. Of course, “[t] ermination doesnot foreclose
thepossibility that aparent may seek to recover theamount of past duechild support.” Swate
v. Swvate, 72 SW.3d 763,771 (Tex. Ct. App. 2002). See Runner v. Howell, 205 W. Va. 359,
518 S.E.2d 363 (1999) (per curiam) (disapproving cancel lation of child support paymentsthat
accrued before obligor agreed to relinquish parental rights). Even so, “[a] judgment
terminating aparent’ srights. . . absolvesthat parent of all futuresupport obligations.” Inre

BruceR, 662 A.2d 107, 111 (Conn. 1995).

In view of the foregoing authorities, we hold that afinal order terminating
parental rightscompl etely severstheparent-childrel ationship, and deprivesthecourt of the
authority toimposeapost-terminationaward of child support onthe parent whoserightshave
been terminated. However, termination of parental rights does not deprive a court of
jurisdiction to enforce payment of child support that accrued beforetheobligor’ s parental

rights were terminated.

Thepositionadoptedtoday i sdistingui shablefromthisCourt’ sruling irkimble
v.Kimble, 176 W.Va.45,341 S.E.2d420(1986). InKimble, the ex-husband of the appel lant
executed an agreement to permit theappel lant’ snew husbandto adopt theparties’ child. As
aconditionfor thisagreement, theex-husband would berelieved of child support payments

oncetheadoptionwasfinalized. Theadoptionwasnever finalized, andtheappellant, ayear
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later, sought past child support paymentsfrom her ex-husband. Thecircuit court awarded past
child support paymentsuptotheday the parti esexecuted theadoptionagreement, but relieved
theex-husband of all child support paymentsthat had accrued after execution of theagreement.
Onappeal thisCourt held,inSyllabuspoint 1, that “ [ t] he execution of consent totheadoption
of achild by itscustodial parent andthecustodial parent’ scurrent spouseisaoneinsufficient
toterminateanoncustodial parent’ sdecretal obligationtomakechild support payments.” 176
W.Va. 45,341 S.E.2d 420. Wethereforereversed and remanded thecasefor thetrial court
todeterminewhether principlesof equitableestoppel precluded theappellant from obtaining

child support payments.

ThedecisioninKimblestandsfor theproposition that an agreementtoallow a
child to be adopted that has not been approved by acourt order, will not relieve a parent of

his/her child support obligation.® Kimbledid not addresstheissue confronting this Court in

8The holding in Kimble was applied by this Court in Sevensv. Sevens, 186
W.Va. 259,412 S.E.2d 257 (1991) (per curiam). InSevens, oneof theissuesweaddressed
invol ved an agreement made by the appellant father to have hisparental rightsterminated asto
oneof hischildren. Asaresult of theparental terminationagreement, theappel lant argued on
appeal that thecircuit court erroneously required him to pay child support for thechild. We
disagreed with the appellant. In doing so, we held that

Inview of thecircumstancesandtheholdinginKimblev.
Kimble, this Court concludes that in the present case the
appellant’ sparental rightsto hisdaughter werenever judicially
terminated andthat consistent withtheruleset forth inKimblev.
Kimble, hisobligationto support thechild appropriately should
continue.
(continued...)
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theinstant case. That is, in the matter sub judice, we are confronted with an agreement to

terminate parental rights that was approved of and executed by the circuit court.®

In the instant proceeding, Ms. C. does not challenge the validity of the
terminationof Mr.B.’ sparental rights. Thatis,Ms. C.doesnot seek tohaveMr. B.” sparental
rightsrestoredtothechild. Instead, Ms. C. arguesthat sheisentitled to haveadditional child
supportfromMr. B. becauseof changed circumstancesinthehealth of thechild. Additional
support isnot available asaresult of thetermination of Mr. B.’ sparental rights. The order
terminating Mr. B.” sparental rightsrequired himto pay $35,000.00tofulfill all of hischild
supportobligations. Inthisappeal, Ms. C. doesnot allegethat Mr. B. failedto comply withthe
child support provisionsof theorder that terminated hisparental rights. Instead, M s. C. seeks
toimposeadditional post-terminationchild supportuponMr.B. Therelief sought by Ms. C.
cannot beawarded becauseMr. B. hasbecomea“legal stranger” toMs. C.’ s child. Simply put,
“[a] parent whoseparental rightshavebeenterminatedisrelieved of al dutiesand obligations

to support the child[.]” Kansasexrel. Sec’'y of Soc. & Rehab. Servs. v. Clear, 804 P.2d 961,

§(...continued)
Sevens, 186 W. Va. at 262, 412 S.E.2d at 260.

°Not only did one circuit judge approve the agreement and conclude such
termination to be in the best interest of the child, but, subsequent to the termination, the
agreement andthe* bestinterest of thechild” wasagainreviewed by afamily law master and
by asecond circuitjudge. Asthreejudgeshavereviewedthe matter and madelengthy findings
of fact and conclusions of law regarding the best interest of the child, we conclude that, if
therehad beenachallengetothetermination of parental rights, wewould havefoundthat there
was no abuse of discretion in the lower court’ s ruling.
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966 (Kan.1991). Itisquiteclear that in applying our holdingtothefactsof thiscase, wemust
affirm the circuit court’ s determination that it lacked authority to award additional child

support to Ms. C.

V.
CONCLUSION

We affirm the July 2, 2001, order of the Circuit Court of Ohio County.

Affirmed.
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